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—IN THE— 


United States Circuit Court 


of Appeals for the 
Ninth Circuit 


IN THE MATTER 
of 
The Application of JOHN DENNETT, 
Jr., Kt al., for a writ of Mandamus, 
directed to the Honorable WIL- 
LIAM H. SAWTELLE, District 
Judge of the United States District 
Court for the District of Arizona, 
and directed to said District Court. 


BRIEF 
In Support of Response to Motion for 
Leave to File Petition for Writ of Man- 
damus and for an Order to Show Cause. 


We are instructed by respondent whom we 
have the honor to represent in this cause, to 
submit this brief in support of the response to 
the writ served upon him, upon the true merits 
of its ease, laying aside such technical objec- 
tions as might be raised. 
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We are heartily in accord with respondent in 
this view to the end that the rights of stockhold- 
ers in the Arizona Mutual Savings and Loan 
Association and the Arizona Trust Company 
may be determined upon the merits and not upon 
any question collateral thereto. 


SUMMARY OF RESPONDENT’S POSITION: 


This suit was originally instituted by Charles 
W. Clark as a minority stockholder of the Ari- 
zona Mutual Saving and Loan Association in be- 
half of himself and all other stockholders of that 
association similarly situated, to the end that 
the transactions set forth in his bill of complaint 
between the Arizona Mutual Savings and Loan 
Association and the Arizona Trust Company 


‘‘be annulled and declared void and held for 
naught and to the end that an accounting may 
be had between the two defendants above 
named and between the defendant Loan As- 
sociation and vour orator, and others similar- 
lv situated * * * that a Receiver be forth- 
with appointed to take possession of and to 
marshall the assets of defendant Loan Asso- 
ciation * * * to determine the amounts 
due and owing from defendant Loan Asso- 
ciation to your orator and other stockholders 
similarly situated * * * and for such oth- 
er relief as to a Court of equity may seem 
proper.’’ Folios 105-107 inelusive.. 


This suit is admittedly a stockholders’ suit, 
brought in equity only because of the impossi- 
bility of securing the assent of the directors of 
either company to the bringing of the suit, and is 
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brought in a representative capacity, not as an 
individual, but in behalf of the corporation and 
of all stockholders in the corporation whose in- 
terests were jeopardized who were in any man- 
ner affected by the attempted consolidation of 
the Loan Association with the Trust Company; 
such consolidation it is alleged in the petition 
of Clark was void and beyond the 


‘‘right, power or authority of the defendant 
Loan Association or majority of the directors 
thereof’’ * * * ‘‘in violation of his rights as 
a stockholder in defendant Loan Association 
and in violation of the obligation which said 
defendant Loan Association owed to all stock- 
holders similarly situated, and in violation of 
the contract which then and now exists be- 
tween vour orator and other stockholders sim- 
illarly situated, and the said defendant Loan 
Association.’’ Folios 82 and 83. 


It is further alleged in the complaint of Clark 
that the attempted transfer was 


‘‘in reality a fraudulent scheme unproperly 
to perpetuate the existence of the defendant 
Loan Association after it had in fact, as 
heretofore alleged, become and was insolvent 
and was in fact unable to perform and dis- 
charge its duties and obligations to its stock- 
holders by reason of defendant Loan Asso- 
ciation’s insolvency, and by reason of the 
fact that said defendant Loan Association 
had suspended the operation of its said busi- 
ness and had conveyed or attempted to con- 
vey among its other assets, its good will to 
the said defeidant Arizona Trust Company 
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and had in other respects violated, broken and 
destroyed its contract with your said orator 
above named and other stockholders similar- 
ly situated.’’ Folio 84. 


In the motion for leave to file petition for 
writ of mandamus and for order to show cause 
it is alleged in paraggraph VIII thereof, 


‘‘vour petitioners who are exchanging stock- 
holders (intervenors) alleged with particn- 
lar reference to themselves that they have 
been induced to exchange their said stock by 
actual misrepresentations made to them by 
defendants in said cause and for that reason 
such exchanging intervenors ‘‘sought a_ re- 
cission of the exchange of stock and a restora- 
tion to their original status as Loan Associa- 
tion stockholders, avd as such Loan Associa- 
tion stockholders prayed to join with com- 
plainant in seeking the relief which said con- 
plainant sought.’? FEolho 16. 


The prayer of the Clark petition asks that the 


‘‘transactions herein set forth as made be- 
tween the defendants above named may be 
declared to be annulled and of no force and 
effect, and that a restitution of all of the as- 
sets of the Arizona Mutual Savings and 
Loan Association from the defendant Arizona 
Trust Company be adjudged and decreed, 
and that an accounting between both of the 
above named defendants be had and taken 
and an accounting between defendant Loan 
Association and your orator and other stock- 
holders similarly situated be ordered and 
decreed.’’ Foho 109. 
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‘‘and that the affairs of Defendant Loan <As- 
sociation be wound up, its assets marshalled 
as aforesaid and distributed to those found 
to be entitled thereto.’’ Folio 110. 


We submit that the funds of the Loan Asso- 
ciation constitute a trust fund in the hands of 
those in control of its affairs for the benefit of 
those exclusively entitled thereto. 

This is either a stockholder’s suit, brought 
in a representative capacity for himself and all 
other stockholders similarly situated only be- 
cause the corporation, for the reasons alleged 
in the petition is disqualified from suing, in 
which event and as would be the case if the suit 
had been in the name of the Corporation instead 
of a stockholder, the decree should have been 
in favor of the corporation and for the benefit of 
all of its stockholders, or 

This is a suit brought by intervening stock- 
holders, not in a representative capacity and not 
for the benefit of the corporation and stockhold- 
ers, but for the redress of wrongs and the in- 
forcement of rights not given to all stockholders; 
in this event and only in this event, plaintiff and 
intervenors in this action can be entitled to a 
decree for their personal benefit, in which other 
stockholders similarly situated did not share, or; 

This is a creditors suit brought at the ex- 
pense of and for the benefit of creditors, in 
which event such creditors as did not present 
their claims and share the expense of the liti- 
gation would not be entitled to the proceeds of 
the judgment. 

If it is a stockholders’ suit brought in a rep- 
resentative capacity, theoretically in the name 
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of and actually for the benefit of the corporation, 
all stockholders whether assenting or non-as- 
senting, whether guilty or innocent of participa- 
tion in the acts of the corporate officers sought 
to be set aside and by the decree declared void, 
are bound by the decree for the suit is by the 
Corporation through its stockholders, not only 
for all stockholders of the corporation but in 
effect is against the erporation itself, and it is 
apparent that a stockholder as a plaintiff cannot 
be held as bound by the terms of the decree and 
at the same time be precluded from sharing in 
the benefits. 


Moreover the so-called final deeree of Feb- 
Puary 27th, 1913, fmds 


‘that at or about the time (meaning the time 
when the pretended transfer of assets was 
made by the Loan Association to the Trust 
Company) the defendant Loan Association 
was insolvent and unable to meet its obliga- 
tions to its stockholders as said obligations 
were aceruing.’’ Folio 276. 


And further provides 

‘‘That each of said exchanging stockholders 
be and they hereby are restored to their orig- 
inal position and status as stockholders of de- 
fendant Loan Association, and each of said 
exchanging stockholders is hereby deprived 
of his status as a stockholder in defendant 
Trust Company.’’ Folio 281. 


We assert, in view of these findings, that a 
distribution of the assets collected by the Re- 
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ceiver cannot be made to any stockholder of the 
Arizona Mutual Savings and Loan Association 
upon any other basis than that the original com- 
plainant and intervening stockholders should 
pro rate in the assets so collected by the Receiver 
as their respective interests as stockholders may 
appear to have been ‘Sin the insolvent Loan As- 
sociation at the time of the alleged attempted 
and void transfer,’ for upon what theory may 
the Receiver be directed to disregard these two 
findings in the decree and to pay to certain 
stockholders a fixed and definite sum without 
such ascertainment? 

To permit any stockholder suing in a repre- 
sentative capacity for the corporation and its 
stockholders to be paid in full the book value of 
his stock as has been done in the decree of Feb- 
ruary 27th, 1913, would be to disregard the fact 
that they were stockholders in the insolvent Loan 
Association and take from the pocket of those 
for whose benefit this stockholders’ suit was in- 
stituted a sun of money sufficient to pay in full 
those stockholders who were his representatives 
in the bringing of the suit. It is in effect and in 
fact the entry of a personal judgment in favor 
of a few stockholders who assume to act for all, 
and against those stockholders who, relying upon 
the declaration of the complainant that he was 
bringing the suit in their behalf, rested secure 
in the belief that their representative would 
treat them fairly and justly; this personal judg- 
ment so entered in favor of complainant and 1n- 
tervenors and against the other stockholders 
personally and individually was without process 
or notice save that given to the corporation of 
which they were members and for which the 
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suit was commenced, and this notwithstanding 
the fact that the contribution from the remaining 
and unpreferred stockholders comes from them 
as stockholders in an insolvent corporation to 
pay in full other stockholders in such insolvent 
eorporation. 

This decree was not within the issues of the 
allegations of the Clark bill of complaint which 
it must be remembered were adopted im their 
entirety by all of the petitioning intervenors, 
but was so clearly without the issues submitted 
that equity and good conscience made its modi- 
fication imperative to the end that all stock- 
holders for whom the original bill of complaint 
was filed should not only he bound by the judg- 
ment but shonld participate in its benefits; that 
no one or more stockholders of an insolvent cor- 
poration should be preferred over other stock- 
holders in such corporation or over creditors of 
the Loan Association, and that the stockholders 
of the Loan Association should be, to use the 
phrasing of learned counse! for the petitioner. 
‘‘restored to their criginel status as Loan Asso- 
ciation stockholders.’’ The allegation of insolv- 
eney in itself precludes the possibility of the 
intervenors obtaining preference under the de- 
eree, because of the fact that if the Mutual Com- 
pany was insolvent defendant stockholders would 
have a right to a pro rata only in the assets re- 
maining, whereas the decree, notwithstanding 
the allegation of insolvency, purports to prefer 
the intervenors to the extent of paying their 
subscriptions without depreciation caused by in- 
solvency. 

THIS IS NOT A SUIT BROUGHT BY = 
DEFRAUDED STOCKHOLDER TO SET 
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ASIDE A SUBSCRIPTION OF STOCK IN 
THE TRUST COMPANY, EXCEPT IN SO 
FAR AS THE SUIT IS BROUGHT TO DE- 
CLARE THE TRANSACTIONS BETWEEN 
THE TWO COMPANIES VOID AND FRAUD- 
ULENT AND REINSTATE STOCKHOLD- 
ERS OF THE LOAN ASSOCIATION TO 
THEIR ORIGINAL STATUS IN SUCH AS- 
SOCIATION BEFORE THE VOID AND 
FRAUDULENT TRANSFER OF ITS AS- 
SETS. 


‘‘Tt is a well established rule of law that 
a stockholders’ suit to remedy a wrong done 
to the corporation must be in behalf of all 
of the stockholdtrs since they are all equally 
interested in the results of the suit. Acecord- 
ingly the complamant must bring the suit in 
behalf of himself and such other of the stock- 
holders as may care to come in.’’ 


Cook on Corporations, 6th Edition, pp. 734, 
page 2426. 


‘An injury done to the stock and capital 
by negligence or defeasance is not an injury 
to such separate interest, but to the whole 
body of stoeckholders.”’ 


Brickerhoff v. Bostwick, 88 N. Y. 52, 105 N. 
Rae oy Nes HiaebGs. 

Richmond v. Irons, 30 L Ed. 870. 

Craig v¥Gregg, 83 Penna St. 19. 

Deviney v. Hart Coal Co., W. Vir. 68 S. E. 
Tou: . 
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It is held to be 


‘Ca fatal defect in the plaintiff’s petition both 
original and amended that it seeks no recov- 
ery on behalf of the corporation but seeks a 
direct recovery of damages to the plaintiff, 
the statement not entitling him to such re- 
covery. ee) ; 


Evans v. Brandon, 53 Tex. 56; 
Howe v. Barney, 45 Fed. 668. 


‘“Money or property recovered from di- 
rectors or other persons in a suit in equity 
instituted by a stockholder on behalf of the 
stackholders, belongs to all of the stockhold- 
ers and not the complaining stockholder; it 
goes to the corporation, the decree must be for 
the benefit of the corporation and not for the 
complaining stockholders.’’ 


Wallace v. Lincoln Savings Bank, 89 Tenn. 
630; 

Landis v. Sea Isle, ete., 53 N. J. Eq. 654; 

Loewenstein v. Diamond Match Co., 94 N. Y. 
App. 383; 

Thompson on Corporations, 6th Ed., pages 
4490-91, 4560; 

Thonrpson vs. Stan, 20 N. Y. Sup. 317; 

Thompson on Corporations, page +4566. 


The relations one with the other of stock- 
holders of a Loan Association are peculiar and 
differ from the relations of stockholders in other 
corporations, in that the interest of each stock- 
holder in such Loan Association is mutual and 
the value of each share of stock depends upon the 
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mutuality of the contract and upon the observ- 
ance or non-observance of each other stockholder 
of his contract of subscription to stock in such 
an association. This value is influenced by the 
fact of whether or not, because of the failure to 
make stated payments any stockholders forfeit 
their interest inthe association, and the amount 
of money which may have been paid before such 
forfeiture comes to the Treasury of the company 
for the increasing of its capital under the head 
of ‘‘lapses.’’ It depends also and varies because 
a borrowing stockholder may not only forfeit 
the amount which he has repaid on the sum bor- 
rowed, but the security as well, and by dimin- 
ishing the number of those entitled to share in 
the assets and earnings, at the same time add to 
the value and amount of such assets. 


‘‘Tf as a result of the suit money is recoy- 
ered for the benefit of the company it goes 
into the corporate treasury as any other 
funds of the company, and inures to the ben- 
efit of all shareholders, those assenting to 
the suit and those dissenting, those innocent 
and those guilty. Although this may seem 
to outrage ones sense of propriety, yet in no 
other way can legal principle be satisfying 
and in no other way can so near an approacn 
to perfect justice be attaimed. In such a 
ease, however, where the money is eventual- 
ly to be distributed among the share holdlers 
the court may order immediate payment to 
the plaintiff of his share or proportion.”’ 


Machen 1185—Cases cited. 
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wrong to the corporation which but for ex- 
ceptional circumstances would be the only 
proper plaintiff. The complaining share 
holder should sue as a representative of the 
aggregate right of the share holders; that 
is to say, on behalf of himself and all other 
share holders similarly situated, and hence a 
bill filed on his own behalf alone would be 
dismissed. 


Machen, pp. 1172—Cases cited. 


‘‘The bill may be maintained by one share 
holder on behalf of all the others, although 
some of the latter have acquiesced in the 
transactions complained of and would there- 
fore be barred from appearing as _ plaintiffs 
themselves.’’ 


Machen, pp. 1172. 


‘‘Defects in the process or in service con- 
stitute the most unquestionable ground for 
vacation of judgment after the lapse of the 
term. If there is an entire absence of ser- 
vice of process, and this fact appears by the 
record or by such evidence as under the prac- 
tice of the court where the judgment is en- 
tered is competent it may be vacated on mo- 
tion at any time. Though process was serv- 
ed in some manner or was defective in form 
ond the judgment is not therefore absolutely 
void, it will generally be vacated on motion. 
While it is universally conceded that a jJudg- 
ment void for want of jurisdiction over the 
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person of the defendant may be vacated on 
motion, irrespective ‘of the lapse of time, 
there is a wide diversion of opinion as to 
what judgments are void for this reason and 
as to whether the motion to vacate a judg- 
ment is a direct attack upon it so as t war- 
rant the reception of evidence not found in 
the record, and perhaps inconsistent with 
that which is to be found there.”’ 


1 Freeman on Judgments, 4th Ed. pp. 97-98. 
Cases cited: People vs. Green, 74 Cal. 103. 
People vs. Mullan, 65 Cal. 396. 

Ladd vs. Mason, 10 Ore. 308. 

People vs. Pearson, 76 Cal. 403. 

Ex Parte Krenshaw, 15 Peters 119. 


“Tf complainant stockholders sue for the 
restoration of assets of the corporation which 
have been diverted by its unfaithful directors 
into their own hands or into the hands of 
stockholders or strangers in breach of their 
duty or trust, neither those assets nor any 
proportion of them can be restored to the 
complaining stockholders, but recovery must 
be had in behalf of the corporation, and a re- 
ceiver will in a proper place be appointed to 
take charge of and administer them. 


Thompson on Corporations, pp. 4560-4490 
and 4491. 
Thompson vs. Stanley, 20 N. Y. Sup. aLt. 


“Tt will frequently happen that a major- 
itv of the shareholders are in a fraudulent 
conspiracy against the rights of the minority. 
The minority or one of the minority suing for 
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himself and others in like situation with him 
may file the bill. Where the bill is thus filed 
it is not necessary that the share holders 
should be made party by name, nor is it an 
objection that some of the share holders have 
become adversely interested.’ 


Thompson on Corporations, pp. 4566. 


‘‘Where the action is brought to undo 
frauds already committed and to restore to 
the corporation assets wasted, the action does 
not proceed in right of the stockholders but 
it proceeds in right of the corporation, and 
consequently whatever is restored accrues to 
the corporation, and the law at once attaches 
to it the character of a trust fund for the 
creditors of the corporation first, and for its 
stockholders next, in which all are to share 
ratably and in respect of which no one gets 
a preference over the other, not even the 
stockholder who takes upon himself the bur- 
den of prosecuting the suit which results in 
its restoration.’’ 


Thompson on Corporations, pp. 4491. 
Slattery v. St. Louis & T. Co., 94 Mo. 217, 
4 §. W. 79. 


COUNSEL FEES. 


We had insisted that this suit is a_ stock- 
holders’ suit bronght in a representative capac- 
ity by the original complainant for himself and 
stockholders similarly situated, being stockhold- 
ers of the Mntual Loan Association and as such 
entitled to all of the rights, privileges and prop- 
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erty as a stockholder in defendant Loan <Asso- 
ciation, including the right of complainant and 
intervenors to participate in all of the assets of 
defendant Loan Association and upon the dis- 
tribution thereof to receive such, if any, property 
as may remain undisturbed as the property of 
defendant Loan Association after defendant 
Loan Association had discharged all of its obli- 
gations to its stockholders in paying off and 
discharging such stock therein as may bave ma- 
tured and become due and payable from said de- 
fendant Loan Association to the members enti- 
tled thereto. That complainant recognized the 
necessity of suing in such capacity and for such 
purposes is evidenced by the contents of Para- 
graph IV of his petition, folio 73. 

In this capacity and seeking this relief the 
rule is well established that a stockholder being 
successful in the litigation should be allowed 
counsel fees out of the fund recovered; that is 
to say, all the stockholders of the corporation re- 
ceiving the benefits of the litigation should 
share in the payment of the expenses incident 
thereto. ‘ 

It was doubtless upon this theory and under 
this rule that the expenses of the litigation were 
sought to be allowed in the decree of February 
97th, 19138. Nor can we believe it was ever the 
‘ntention of the learned Judge presiding in the 
Court below on this date that counsel fees were 
to be paid out of the common fund belonging to 
all stockholders without requiring the original 
complainant and intervening stockholders to pro 
rate in such payment. That this has been done 
is evident from the terms of the decree of Feb- 
ruary 27th, 1913, allowing to each intervening 
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stockholder the amounts alleged by each inter- 
venor to have been the total amount paid on ac- 
count of the purchase price of stock. 

Tf this is a stockholders’ suit brought for the 
benefit of all stockholders, this expense should 
be paid out of the stockholders’ common fund, 
thus reducing the share of each stockholder in 
the distribution of the remaining fund by an 
amount proportioned to the amount he has paid 
in. If this suit is a suit brought by individual 
stockholders, having an individual right aceru- 
ing to them as distinguished from stockholders 
not named as intervenors, it seems too clear for 
argument that an amount should have been set 
aside from the fund aggregating the total 
amount paid in by all intervening stockholders, 
out of which fund recovered for their individual 
benefit they should be compelled to pay the ex- 
penses of litigation. Any other method would 
be equivalent to a personal action by the inter- 
venors and the judgment against such non-inter- 
vening stockholders to be paid by them not only 
in the full amount, but including counsel fees 
(presumably due on account of individual con- 
tracts) as well as the ordinary expense of liti- 
gation, and this without reference to the rights 
of holders of matured stock, which matured 
stock as noted by reference to the bill of com- 
plaint above referred to is by Clark himself rec- 
ognized as having a priority of len upon the 
fund recovered and for which Clark sets up no 
claim. Folio 73-74. 

We do not wish to be understood as contest- 
ing the amount of the decree of February 27th, 
1913, allowed to the able and distinguished coun- 
sel who up to this date had participated in this 
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litigation, save upon the ground that such com- 
pensation should not and cannot be allowed ex- 
cept upon the theory that if allowed out of the 
common fund belonging to the corporation, stock- 
holders of the corporation in whose name and 
for whose benefit the decree was rendered should 
not be compelled to participate in the payment 
of this compensation and be denied the benefits 
of the decree. We assert that there is a com- 
plete unanimity of authority that costs payable 
by the complaining stockholders are payable 
by them per capita and not pro rata, according 
to the amount of stock held by each. 


Edwards vs. Bay State, ete. 180 Fed. 242. 


Tt is stated in Cook on Corporations, 6th Ed., 
to be the rule that 


‘‘Tnasmuch as the suit is for the benefit 
of all of the stockholders, and inasmuch as the 
results of the suit belong and go to the cor- 
poration, it is right that the expenses of 
counsel fees and other disbursements of the 
suit should be paid by the corporation, pro- 
vided the suit so instituted 1s suecessful. 
The proceeds of a stockholders’ suit belong 
to the corporation, less a reasonable allow- 
ance for the plaintiff for his costs, disburse- 
ments and attorneys’ fees.”’ 


Cook on Corporations, 6th Ed., Paragraph 
879, page 3160-61. 


Citing Fox v. Ehile, 108 Cal. 479. 
Meeker v. Winthrop Iron Co., 17 Fed. 48. 
Trustees v. Green, 105 U. Sod. 
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Central R. Re Co. v. Pettus, 113 U. Sy iG 
Forrester v. Boston Co., ete., 74 Pac. 1088. 
4 Thompson on Corporations, Para. 4491. 


On page 6 of the brief of petitioner is con- 
tained the statement 


‘‘The complainant and intervenors repre- 
sented all the stockholders of the Loan As- 
sociation having representative character to 
bind all those of the same class.’’ Citing 
Lamar v. Hall, 129 Ped. 79-83: 


In view of the fact that the decree of Web- 
ruary 27th, 1913, allowed to counsel for the pe- 
titioner a fee to be paid out of the stockholders’ 
common fund, thus recognizing the suit was 
brought for all of the stockholders, and not for 
those of a class, we deem the following quotation 
from the opinion in Lamar vs. Hall supra to be 
particularly applicable to the facts of the case 
at bar, as follows: 


‘‘It may be stated as a general and un- 
questioned principle that each client should 
compensate his own solicitor and that an at- 
torney cannot make another person his debtor 
by voluntarily rendering services in his be- 
half without his express or implied consent. 
The cases which allow compensation to at- 
torneys out of a trust fund are not in con- 
flict with this principle, but are founded upon 
it, for they depend upon the principle of agen- 
ey, the actual plaintiff bemg the representa- 
tive of the beneficiary of the trust * * * only 
jointly interested with others in trust proper- 
ty who in good faith maintains for himself 
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and others interested like him, the necessary 
litigation to save it from waste and to secure 
its proper application is entitled to the re- 
imbursement of his interest as between solic- 
itor and client out of the fund to be admin- 
istered.’’ 


The fund to be administered in the case at 
bar is as we have before stated, either first the 
fund set aside in a sufficient amount to reimburse 
intervenors to the full extent of the amount by 
them paid in upon their stock subscription, or 
second, it is the common fund in which all stock- 
holders, whether participating or non-participat- 
ing, guilty or innocent of the acts complained of, 
are interested to the same extent as is the peti- 
tioner who sued in a representative capacity. 

By this decision the Court was without juris- 
diction, except upon the theory that this was a 
stockholders’ suit brought for the benefit of all 
stockholders of the Lean Association, to allow 
counsel fees out of the general fund in fulfill- 
ment of an implied or expressed contract made 
by intervening stockholders to pay counsel out 
of the fund which might be recovered for their 
personal benefit. 

In further support of our contention that the 
Court was without jurisdiction to enter the de- 
eree of February 27th, 1913, we refer to the case 
of Sullivan v. Stukey, 86 Fed. 491; Lewis v. 
Clark, 129 Fed. 570, and Toll v. Amencan, ete:, 
Society, 61 Fed. 446. These authorities were 
cited in support of the statement made by coun- 
sel 


‘‘that the insolvency of the Loan Association 
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terminated the contract between it and its 
members. ”’ 


Before further quoting from this ease, it 
seems an opportune time to again call to the at- 
tention of this Court the admission contained in 
the brief that the Loan Association was on the 
date of the attempted transfer of its assets, in- 
solvent; we at this time again request the Court 
to consider the anomalous position oceupied by 
a stockholder who claims the right under a de- 
cree not only to have expenses and counsel fees 
of his private litigation paid by other stockhold- 
ers in the Loan Association, but, without regard 
to the rights of stockholders whose stock has ma- 
tured and who have thus become creditors in- 
stead of stockholders (as admitted by Clark, 
the original petitioner), and other creditors, if 
any there might be, and with regard to the possi- 
ble contingency of some of the intervenors hav- 
ing been borrowers from the stockholders’ fund, 
to be paid the full amount of his investment in 
an admittedly insolvent corporation. 


Returning to the eases cited, the case of Sulli- 
van v. Stukey supra is a direct contradiction of 
this asserted right in that it holds that under 
any of the three contentions made in behalf of 
the rights of stockholders of an insolvent build- 
ing and loan association all stockholders are on 
an equality. Lewis v. Clark supra, while sus- 
taining the statement contained in the brief that 
the insolvency of a Loan association terminated 
the contract between it and its members, aiso 
contains the statement quoted from page 973 
that 


(21) 


‘“The share holders in associations of this 
character are not in the ordinary sense cred- 
itors, and if deemed creditors in any sense 
they are necessarily subject to all equities 
existing between themselves.’’ 


The case of Toll v. American, ete., Society, 
supra, in a concise and full opinion rendered by 
Judge Grosscup involving the direction of that 
Court regarding terms on which the borrowers 
of the association might repay their loans and 
also the claims which the Receiver should ad- 
vance on like actions in case of compulsory 
foreclosure contains the following language: 


“The first question is whether he (the 
stockholder) is entitled to a credit for the 
amount of the assessments paid upon his 
stock. I think not. Such a credit practically 
would be paying par on his stock and a pref- 
erence over other stockholders to which clear- 
ly he is not entitled.”’ 

On page 7 of petitioners’ brief in support of 
that portion of the decree of February 27th pro- 
viding that all stockholders of the Loan Associa- 
tion should receive in full the amount they had 
paid into the failing enterprise, the somewhat 
novel suggestion is made that because the par- 
ticular stockholders, suing as intervenors in the 
original complaint and adopting all of the aver- 
ments of the original complaint, surrendered the 
benefits of their contracts with the insolvent As- 
sociation, which contracts promised to pay them 
at maturity, approximately one thousand dollars 
for every six hundred dollars paid in, and also 


(22) 


surrendered the interest on their payments this 
generous concession to the rights of the other 
stockholders in the insolvent Loan Association 
should be considered as a sufficient contribution 
to the losses of the enterprise as to warrant 
the Court in repaying to them in full and exclus- 
ively all other sums paid im, less the amounts 
surrendered, and out of the common fund which, 
except for this remarkable claim of justification, 
would under all of the authorities upon which a 
stockholders’ suit can be instituted go to all of 
the stockholders in proportionate amounts. 

It is not surprising that even the recognized 
ability and industry of learned counsel for peti- 
tioner has been unavailing in the citation of a 
single authority to support this argument. Cer- 
tain it is that the cases cited under this para- 
graph of the brief on page 8 do not support the 
contention. The citation given on this page of 
the brief will be found upon examination to deal 
with the rights of creditors one as against the 
other to payment out of a certain fund. As a 
matter of fact, while the original suit was by a 
perfect bill of complaint commenced by Clark, 
the original complainant suing as a stockholder 
for the benefit of all stockholders of the Loan 
Association who were injured by the void, fraud- 
ulent and attempted transfer by the Association 
to the Trust Company of its assets, each inter- 
vening petition, word by word and step by step 
departed from the result originally sought to be 
obtained, until by the so-called final decree of 
February 27th, 1913, the proceeding was trans- 
formed from a svit brought by the Corporation 
for the benefit of its stockholders, to a suit 
brovght by stockholders as creditors for the re- 
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dress of a private wrong and the enforcement 
of a private right claimed to be not common to 
other stockholders. 

So far as it may be determined from the 
pleadings and from the decree of February 27th, 
1913, the only justification for this departure is 
based upon the claim that because those stock- 
holders not named as intervenors did not permit 
their names to be used, they should for this rea- 
son be deprived of their status as plaintiffs and 
of their right to share in the benefits obtained 
hy the decree. Not only is this true but they are 
burdened with the payment of several thousands 
of dollars expended in the employment of emi- 
nent counsel and unnecessarily expensive liti- 
eation for the individual benefit of those who at 
the most were merely formal parties to the suit. 

The intervenors in this suit adopted al] of the 
averments of the original bill of coniplaint. The 
intervening petitions were unnecessary except 
to confer upon the intervenors the right to assist 
in the control of the litigation. Especially is this 
true in the case at bar where the intervenors by 
udopting the allegations of the bill of complaint 
filed by Clark allign themselves as plaintiffs in 
the ection. 

The office and the rights of an intervenor 
in support of a proceeding in equity are well 
stated in the ease of Brickerhoff v. Bostwick, 
1 N. E. Rep. 667. This was an action commenc- 
ed by plaintiff as a stockholder suing in his own 
behalf and for the benefit of other stockholders 
of a national bank in which other parties inter- 
vened. While this case is cited by us for the 
purpose of defining the rights of intervenors 
it is also applicable to the claim made by pett- 
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tioner that all stockholders of the Loan <Asso- 
ciation not intervening are barred by laches 
from claiming the right to participate in the de- 
eree, in that the case holds that the action being 
brought in a representative capacity, all stock- 
holders as well as the nominal plaintiff were be- 
fore the Court, and unless the action of the 
original plaintiff was barred by laches, the action 
on the part of those stockholders similarly sit- 
uated would not be barred. 


The case of Brickerhoff v. Bostwick, 1 N. E. 
667, contains the following language: 


‘The action was commenced by Theodore 
Brickerhoff, suing on his own behalf and for 
the benéfit of the other stockholders of the 
bank; and therefore, for the purpose of the 
statute of limitations, the action must be 
treated as if all the stockholders were plain- 
tiffs. The action is really the action of all 
the stockholders, as it was necessarily com- 
menced in their behalf and for their benefit. 
It could not have been commenced by one 
stockholder for himself alone. It is true that 
at any time before judgment the original 
plaintiff, before the others were made par- 
ties, could have discontinued the suit, or 
could have settled his individual damages 
with the defendants, and have executed a re- 
lease which would have been effectual as to 
him.. But if he had prosecuted the action to 
judgment, then the judgment would have 
been for the benefit of all the stockholders, 
and he would then have ceased to have con- 
trol over it, beeause the rights of the other 
stockholders would at once have attached 
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thereto. The bringing of the action by this 
original plaintiff did not prevent the other 
stockholders from bringing similar actions; 
but the moment a judgment should be recov- 
ered in one action for the benefit of all the 
stockholders, the proceedings in all the others 
would be stayed. Innes v. Lansing, 7 Paige, 
583. In this case, therefore, it was not neces- 
sary that the other plaintiffs should have 
been joined as nominal plaintiffs. The suit 
could have gone to judgment without their 
presence as nominal plaintiffs, but the judg- 
ment would have been just as effectual and 
just as beneficial for them as if they had been 
actually named as parties plaintiff. The suit 
having been commenced for their benefit, in 
which full and adequate relief could have 
been given to them, their rights would not 
have been barred by any lapse of time if they 
had not come in as plaintiffs. There was no 
purpose in their becoming nominal plaintiffs, 
except that they might have some control of 
the action, and thus be present to protect 
and secure their rights, and to prevent a 
discontinuance of the action by the original 
plaintiff. ’’ 


JURISDICTION OF THE COURT TO ENTER 
DECREE OF FEBRUARY 27. 


‘Tt is a general rule, well established that 
after a term has ended, all final judgments 
and decrees of the Court pass beyond its con- 
trol unless steps be taken during that term 
by motion, or otherwise, to set aside, modify 
or correct them; and if errors exist they can 
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only be corrected by such proceedings by .a 
writ of error or appeal as may be allowed 
in a court which by law can review the de- 
cision. So strongly has this principle been 
upheld by this Court that while realizing 
there is no court which can review its decis- 
ions, it has invariably refused all applications 
for rehearing made after the adjournment 
of the court for the term at which the judg- 
ment was rendered, and this is placed upon 
the ground that the ease has passed beyond 
the control of the eourt.’’ Bronson v. Schul- 
ten, 104 U. S. 410, 26 L. Ed. 797. 


To this general rule there are well recognized 
exceptions to the effect that while the genera! 
rule is applicable to cases at law a judgment or 
decree which under the general rule has become 
final by the expiration of the term, may be mod!- 
fied after the term and purged of errors or re- 
versed by proceedings for error in fact. The 
exception to the rule is stated by Mr. Justice 
Curtis in the case of Hendrickson v. Henckley, 
17 How. 448, 15 L. Ed. 123, as follows: 


‘A eourt of equity does not interfere with 
judgments at Jaw unless the complainant has 
an equitable defense of which he could not 
avail himself at law because it did not amount 
to a legal defense at law which he was pre- 
vented of availing himself of by fraud or 
accident unmixed by negligence of himself or 
his agents.’’ 


Upon the question of the jurisdiction of the 
Court to enter the decree of February 27th, 
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1913, the position taken by respondent is as fol- 
lows: 

A Court only acquires jurisdiction according 
to the established modes covering the class of 
ease to which it belongs, and an erroneous judg- 
ment can be attacked collaterally. One not a 
party to a judgment cannot appeal therefrom 
and it follows that such a one is not bound by 
the judgment because of the fact that he is not 
a party. Where one is sought to be bound by a 
judgment it must appear that he is a party, and 
if by the terms of a judgment it is sought to 
bind him by it he is a necessary party and as 
such should be brought into Court in order that 
he may have his day and have his rights litigat- 
ed. Bare notice or actual knowledge of the 
pending litigation is insufficient, for where a par- 
ty is necessary to the adjudication of a cause he 
must be brought into court by a process of the 
court. Under the decree in this case the judg- 
ment being for the personal benefit of the inter- 
vening stockholders and against the interests of 
those stockholders not intervening, we submit 
that such non-intervening stockholders were nec- 
essary parties not brought before the court by 
process or at least so far as they are concerned, 
the decree of February 27th cannot be consid- 
ered a final decree because it could not be ad- 
judieating their rights for the purpose of ren- 
dering a final judgment against them without 
their presence in court; as to such non-interven- 
ing stockholders the decree of February 27th, 
1913, is interlocutory; the proceeding in this 
cause being equitable and the court having taken 
possession of the property for the purpose of 
conserving the interest of the petitioners and 
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those similarly situated, an order made by the 
court which does not so conserve the interest 
of all stockholders is made without jurisdiction. 
The petition is based upon equitable rights, the 
relief sought is equitable, the judgment of the 
court does not follow equity by preferring a 
portion of the stockholders of the same class as 
against the remainder. The judgment is in law 
rather than in equity and is therefore entered 
without jurisdiction. 


‘‘A court has no power to render judg- 
ment respecting a mater not submitted to it 
for decision though such judgment is pro- 
nounced in an action involving other matters 
which have been submitted to it for decision 
and over which it has jurisdiction.’’ Free- 
man on Judgments, 4 Ed. para. 120, page 185. 


In an opinion by Mr. Justice Brewer the rule 
is stated to be that: 


‘A judgment for the reevoery of the pos- 
session of real estate rendered in an actiou 
whose pleadings disclose only a claim for the 
possession of personal property cannot be 
sustained, although personal service was 
made upon the defendants.’’ 


Reynolds vs. Stockton, 140 U. S. 254, 35 L. 
Ed. 464. 


By the same reasoning the Court was without 
jurisdiction to render the decree of February 
27th, because of the fact that the suit was 
brought by Clark in a representative capacity 
for all stockholders similarly situated; that is 
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to say, for all stockholders whose rights under 
the contract with the Loan Association had been 
impaired by the void, attempted transfer of the 
assets of the Loan Association to the Trust 
Company, and the decree purports to adjudicate 
the rights of petitioners and intervenors in their 
capacity as individuals, taking away from thie 
corporation itself and stockholders similarly sit- 
uated with the intervenors the benefits of the 
judgment. 

The case of Reynolds v. Stockton supra in- 
volved the jurisdiction of the Court in a stock- 
holders’ suit brought for the purpose of secur- 
ing the reconveyance of personal property from 
one corporation to the complaining corporation, 
to enter a judgment so affecting the issues pre- 
sented by the petition as to adjudge also the re- 
turn of all real property. Jt was held in this 
ease that the Court had no jurisdiction to enter 
u judgment affecting the real property because 
such an adjudication was not within the issues 
of the suit and 


‘the rule is universal that where defendant 
appears and responds only to the complaint 
as filed and no amendment is made thereto 
the judgment is conclusive only so far as it 
determines matters which by the pleadings 
are put in issue.’? * * * * “The inquiry is, 
had the Court jurisdiction in the extent 
claimed? Jurisdiction may be defined to be 
the right to adjudicate concerning the subject 
matter in the given case. To constitute this 
there are three essentials: First, the court 
must have cognizance o fthe class of cases 
to which the one to be adjudged belongs; 
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second, the proper parties must be present; 
and third, the point decided must be, in sub- 
stance and effect, within the issue. That a 
court cannot go out of its appointed sphere 
and that its action is void with respect to 
persons who are strangers toits proceedings, 
are propositions established by a multitude of 
authorities. A defect in a judgment arising 
from the fact that the matter decided was 
not embraced within the issue has not, it 
would seem, received much judicial consider- 
ation. And yet I cannot doubt that, upon 
general principles, such a defect must avoid 
a judgment.’’ 


In this case the language of Mr. Justice 
Campbell in Washington Hackett Co. v. Sickles, 
65 U. 8. 333, 16 L. Ed. 650-53, is quoted with ap- 
proval as follows: 


‘‘The essential conditions upon which the 
exception of the regs judisata becomes appli- 
cable are the identity of the thing demanded, 
the identity of the cause of the demand and 
of the parties in the character in which they 
are litigants.’’ 


Applying this rule to the case at bar we 
submit that the decree of February 27th, cannot 
bind the non-intervenors because of the fact that 
while there was an identity of the demand and 
of the parties in the character in which they 
were litigants as set forth in the petition of 
Clark there was no such identity of demand or 
of the parties litigant set forth either in the pe- 
tition of the intervenors or in the judgment ren- 
dered for their especial and individual benefit. 
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To the same effect the rule is even more vig- 
orously ‘stated in U. S. v. Walker, 109 U.S. 267, 
ey Lewd. 927, as follows: 


‘Although a court may have jurisdiction 
over the parties asd the subject matter, yet 
if it makes a decree which is not within the 
powers granted to it by the law of its organi- 
zation, its decree is void.’’ 


Citing with approval the language in the well 
known ease of Windsor v. McVeigh, 93 U. S. 
974, 23 L. Ed. 914, in which Mr. Justice Field 
after a review of the cases bearing upon this 
subject announced the decision of the Court as 
follows: 


‘‘The doctrine invoked by counsel that 
when a Court has once acquired jurisdiction 
it has a right to decide every question which 
arises in the case and its judgment, however 
erroneous, cannot be collaterally assailed is 
undoubtedly correct as a general proposition 
but is subject to many qualifications in its 
application. It is only correct when the 
Court proceeds after acquiring jurisdiction 
of the cause according to the established 
modes covering the class to which the case 
belongs and does not transcend in the extent 
or character of its judgment the law which 
is applicable to it. 

‘To a bill for the dissolution of a corpora- 
tion and an accounting filed for the benefit 
of a single stockholder not on behalf of the 
rest, the other stockholders or their repre- 
sentatives must be made defendants.”’ 
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Fosters Federal Practice, 4th Ed., p. 342. 
Citing Watson v.U. S. Sugar Refining Co., 
68 Fed. 769. 


The case at bar among other things is an ac- 
tion for an accounting. The decree of February 
27th directs an accounting. The original bill of 
complaint prayed for an accounting between the 
Loan Association, the Trust Company and stock- 
holders of the Loan Association similarly sit- 
uated with the complainant. In so far as the 
decree purports to direct an accounting for the 
benefit of all stockholders it is within the rule 
laid down in Fosters Federal Practice, supra. 
In so far as the decree purports to direct an 
accounting only as between the intervening 
stockholders and not on behalf of the rest, other 
stockholders or their representatives, under the 
above rule, must have been made defendants. 
This not being done the other stockholders af- 
fected by the decree have not had their day im 
court. 

[To the effect that a cause of action where the 
relief sought is personal as distinguished from 
general relief sought on behalf of all stockhold- 
ers 18 a misjoinder to such an extent as will not 
permit a judgment in favor of the complaining 
stockholder not participated in by the other 
stockholders citation is made to Metealfvs. Amer- 
ican School Furniture Co., 108 Fed. 909. In 
this case a minority stockholder im the corpora- 
tion sued in behalf of herself and other stock- 
holders similarly situated to set aside an alleged 
transfer of property of the corporation in pur- 
suance of conspiracy between its officers and the 
transferee where it is alleged the corporation 
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on demand lias refused to bring suit and also 
seeks the recovery of treble damages under the 
anti-trust act. It is declared to be multifarious, 
since such damages are only recoverable in an 
action at law by the plaintiff as an individual 
and not as a stockholder, while the relief prayed 
for is in behalf of the corporation and if grant- 
ed would inure to the benefit of all the stock- 
holders. 


‘‘TIn the absence of fraud or collusion an 
intervening defendant can ordinarily set up 
no defense of which the original defendant 
could not have availed himself, nor can an 
intervening complainant contest the general 
object of the suit.’’ 


Fosters Federal Practice, 4th Ed., p. 673. 
Citing Forbes v. L. P. and Pacific Railroad, 
2 “Woods, (Cg OF Seas 


ALL STOCKHOLDERS OF ARIZONA te 
TUAL BELONG TO SAME ‘‘CLASS.”’ 


‘‘Tpon general principles if the party 
named as plaintiff who sues in behalf of him- 
self and others fails in his suits, those whom 
he represents must also fail, for the rights of 
those represented can rise no higher than 
those named as plaintiffs.’’ Quinlin v. Mey- 
ers, 29 Ohio St. 500-10. 


Conversely it must be true that the rights 
of intervenors are dependent upon the relief 
prayed for in the original suit, professedly in 
this case being brought for Clark and all other 
stockholders similarly situated; the intervenors 
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would be entitled to no other relief or to any 
higher relief than might have been granted had 
the suit been prosecuted in the name of Clark as 
nominal plaintiff on behalf of and for the bene- 
fit of stockholders in the Loan Association simi- 
larly situated. By the phrase ‘‘similarly situ- 
ated’’ is meant not those stockholders who are 
the nominal parties to the suit but all stockhold- 
ers who at the time of the commencement of the 
suit were similarly situated in their contractual 
relations with the Mutual Company as was 
Clark. If in this case the directors of the Loan 
Association, fraudulently and collusively com- 
bining with the directors of the Trust Company 
entered into a contract and agreement which 
from its inception was void as being a breach of 
the trust relation imposed upon them by virtue 
of their offices as directors, the entire transaction 
as is alleged in the bill became void, not only as 
to Clark but as to all who were stockholders in 
the Loan Association at the time of the alleged, 
attempted fraudulent transfer. Fro mthis point 
of view there could be no such thing as ‘‘assent- 
ing’’ or ‘‘non-assenting’’ stockholders because 
of the legal impossibilitv of an assent by either 
class of stockholders to an act void in law. In- 
deed we believe it may be stated as a rule which 
will not be denied by petitioner that his stand- 
ing in this court of equity rests upon the state- 
ment contained in the pleadings that the suit is 
brought in a representative capacity for the ben- 
efit of the corporation and its stockholders. 
Upon the authority of a statement made by 
counsel for intervenors in one of the briefs sub- 
mitted during this litigation filed October 16th, 
1912, marked for identification in the office of the 
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Creare of the U.S. District Court, file “‘No. 53.’’ 


‘‘the admitted facts show that the acquisition 
of the assets of the Loan Association by the 
Trust Company was and is illegal. This in 
effect has been twice judicially decided in 
this cause, once by Judge Morrow and once 
by Judge Sloan.’’ 


This statement by counsel for petitioners is 
sustained by the decree of February 27th, in 
which it is found that the entire transaction be- 
{ween the directors of the Loan Association and 
the directors of the Trust Company was fraudu- 
lent and void. The petition of Clark upon its 
face is a disclaimer of any voluntary participa- 
tion of any stockholder of the alleged fraudu- 
lent acts. There is no claim that the acts alleg- 
ed to be fraudulent were voidable. On the con- 
trary, the distinct allegation is that the transfer 
of the stock of all Loan Association stockholders 
was beyond the power of the Loan Association 
to effect under the contract between the stock- 
holders and the Loan Association. That such 
attempted transfer was in breach of the trust 
relations which the directors of the Loan Asso- 
elation bore to its stockholders and was accom- 
plished by such fraudulent misrepresentations 
as to render the transfer void ab initio. 


The true test as to whether a suit should be 
brought by a stockholder in his individual right 
cr in a representative capacity is said to be as 
follows: 


‘“Ts the complainant affected only as every 
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other shareholder is affected, or is he affect- 
ed in some manner peculiar to himself.’’ 


Machen on Corporations, para. 1152. 

Converse v. United Shoe Co., 185 Mass. 422; 
70 N. EK. 444. 

Miles v. N. Y., ete, By. Co, 176 N. Y. 1193” 
68 N. E. 142. 

Lawrence v. Curtis, 191 Mass. 240. 

Wells v. Dane, 101 Maine 67; 63 Atl. 3242. 

Bigelow v. Calumet Mining Co., 155 Fed. 869. 


In the case at bar under the facts pleaded, 
the interest of all stockholders of the Loan Asso- 
ciation are affected equally. Any transfer of 
any portion of the assets of the Loan Association 
lessening the value of the stock of one stockhold- 
er must have a lke effect upon the stock of 
every other stockholder and this whether the 
liolder of stock assented or refused his assent 
to such transfer. Any misappropriation of the 
funds of the Loan Association bv its officers had 
an equal effeef upon the value of all stock. HEv- 
ery act of mismanagement entailing an unwar- 
ranted expenditure of money affected the rights 
of all stockholders and the value of all stock and 
in no manner are the intervenors affected ex- 
cept as every other shareholder is affected, un- 
less indeed as results from the decree of Febru- 
ary 27th, 1913, the shares of the intervening 
stockholders are unwarrantably and unduly en- 
haneed in value by a distribution of all of the’ 
assets in the corporate fund to the intervenors 
and to the exclusion of the other share holders. 

[The original action commenced by Clark is 
predicated upon the assumption that the at- 
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tempted transfer of assets from the Loan Asso- 
ciation to the Trust Company was void ab initio 
and deprived him and other stockholders of the 
Loan Association without respect to the class 
of stock held by them, of their rights as stock- 
holders in the Association. 

The intervening petitions attempt to place pe- 
titioners in a class by themselves resting only 
upon the fact either that they never exchanged 
their stock for stock of the Trust Company, or 
that having exchanged they had rescinded their 
action. The intervenors pray for and are grant- 
ed relief in an action accruing to themselves 
personally, arising out of an action necessarily 
based upon the claim that tbe entire transaction 
was void. We submit that the cause of action 
attempted to be sued upon by the intervenors 
results in a joinder of a cause of action accruing 
to themselves personally with the cause of action 
brought by Clark on behalf of the Company 
and other stockholders against the same parties 
defendant. That this cannot be done and the 
Court was without jurisdiction to enter a decree 
in favor of the intervenors personally and 
against the corporation and  non-intervening 
stockholders. That the authority to enter suclhi 
a decree, the effect of which as we have before 
stated is a personal judgment in favor of some 
stockholders as against the other stockholders 
in a suit against the same defendant corporation, 
must rest upon the issuance of a valid process 
giving to such non-intervening stockholders their 
day in court. That such a joinder of causes of 
action is multifaricus and cannot be maintained 
ma Court of Equity. In support of this state- 
ment we cite: 
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Cook on Corporations, 6th Ed., para. 739, 
pages 2462-2463. | 

Whiteney v. Fairbanks, 54 Fed. 985. 

Farrow v. Holland Trust Co., 74 Hun. 585. 

Metcalf v. American School Furniture Co., 
108 Fed. 909. 


In concluding this Brief we earnestly join 
with the petitioner and his counsel in praying 
the judgment of this Court that Charles W. 
Clark, who brought the original action against 
the defendant corporations, and the intervening 
petitioners who adopted the bill of complaint 
filed by Clark in its entirety, should be granted 
the relief in that bill prayed for to the end that 
petitioner Clark and all other stockholders of 
the Loan Association whose representative he 
was, and intervenors should be restored to the 
status which on the date of the attempted trans- 
ter of assets from the Loan Association to the 
Trust Company they occupied as stockholders 
in the insolvent Mutual Loan Association; that 
the assets fraudulently, unlawfully and in excess 
of the powers conferred upon the Board of Di- 
rectors of the Loan Association attempted to 
be transferred to the Trust Company shall be 
marshalled by the Receiver and distributed to 
the persons properly entitled thereto; that the 
creditors, if any, of the Loan Association shall 
be paid, the surplus distributed to its stock- 
holders as their respective interests may appear. 
and the remainder, if any, be used in the pay- 
ment of debts of the Trust Company first and 
distributed to the stockholders of the Trust Com- 
pany thereafter, which stockholders, according 
to the prayer of the Clark petition, and because 
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the attempted transfer of the assets of the Loan 
Association was an act void ab initio, excludes 
all stockholders of the Loan Association whose 
stock was by the void act attempted to be trans- 
ferred. 
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